judgment Is an important element in making significant and substantial
findings, which should not be circumvented. 5_/

Interpreting the significant and substantial language in sections
104(d) and (e) to encompass almost all violations would render that
language virtually superfluous.  The language could be eliminated
altogether with nearly no change in the categories of situations that
would give rise to withdrawal orders under sections 104 (d) and (e).  We
do not believe that Congress intended the significant and substantial
provisions to be mere surplusage.  Section 101(a) of the Act provides
that the Secretary is to adopt mandatory health and safety standards
"for the protection of life and prevention of injuries." Thus, the
violation of a standard presupposes the possibility, however remote, of
contribution to an injury or Illness. The language of section 104(d)
clearly indicates, however., that a significant and substantial finding
is to be made in addition to a finding of a violation; something more
than the violation of a standard itself is required. 6/  Thus, the
interpretation urged by the Secretary, which would result in virtually
all violations that may contribute to an injury being categorized as
significant and substantial, would be inconsistent with the two-fold
finding required by section 104(d).  On the other hand, the interpre-
tation we have made gives substantive meaning to the significant and
substantial language, rather than rendering it superfluous, and is
consistent with the two-fold finding required by section 104(d).

The interpretation argued by the Secretary would have an untenable
effect on the Implementation of section lOA(e)1s "pattern" provisions.
Sub-section (e)(1) provides that an operator can be subjected to with-
drawal orders if it has a pattern of significant and substantial viola-
tions and is so notified by the Secretary.  If a violation of a significant
and substantial nature is found within 90 days of that notice, a withdrawal
order is to be issued.  If that occurs, any other violation of a significant
and substantial nature found thereafter likewise results in the issuance
of a withdrawal order.  Thus, under the Secretary's interpretation of
the significant and substantial provision, once found to have a pattern
of violations (of almost any nature), an operator would face continual

5/ This contrasts sharply with MSHA's current practice.  Inspectors
involved in this case testified that they automatically marked all
violations significant and substantial except technical violations.
This practice is in accord with the instructions issued to them by
MSHA's Administrator for Metal and Nonraetal Mine Safety and Health in a
memorandum dated July 5, 1979, that provides in part:  "MSHA's position
on 'significant and substantial1 violations continues to be that all
violations of mandatory standards are 'significant and substantial1
except those violations posing no risk of injury at all, purely tech-
nical, or bookkeeping violations, or those violations which pose risks
having only a remote or speculative chance of happening."
6/ Section 104(d) says that if the inspector finds a violation and
"if he also finds" that violation to be of a significant and substantial
nature, he shall include that additional finding in the citation.ship of the intermediate
